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This Court has jurisdiction of this appeal pursuant to the
Arizona Constitution, Article VI, Section 16, and A R S. Section

12- 124(A) .
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This case has been under advisenent since oral argunment on
March 13, 2002. This Court has considered and reviewed the
Menoranda submitted, the argunent of counsel, and the record of
the proceedi ngs fromthe Phoeni x Minici pal Court.

Appel l ant, Charles Louis Schaffer, was charged with Driving
While Under the Influence of Intoxicating Liquor, a class 1
m sdeneanor, in violation of AR S. Section 28-1381(A)(1).

Appellant filed a Mtion to D smss/Suppress alleging a
violation of his due process right to counsel. The standard of
review by an appellate court of a trial judge's ruling on a
nmotion to dismss or to supPress evidence is whether the tria
court abused its discretion. The appellate court nust defer to
the trial court's factual findings that are supported by the
record and are not clearly erroneous. ?

The accused in a DU case has a "qualified due process
right" to obtain evidence independently while it is still
avail able.® The right to counsel during the DU investigation is
part of this right.* However, the access the accused has to
counsel during the investigation is qualified because it is
available only to the extent "the exercise of that right does
not unduly delay or interfere wth the Iaw enforcenent
i nvestigation. ">

1 State v. Rosengren, 199 Ariz. 112, 115, 14 P.3d 303, 306-07 (2000). See also, State v. Carter, 145
Ariz. 101, 110, 700 P.2d 488, 497 (1985); State v. Pecard, 196 Ariz. 311, 998 P.2d __ , (App. 1999).

2 State v. Rosengren, 199 Ariz. at 116, 14 P.3d at 308, Mack v. Cruikshank, 196 Ariz. 541, 2 P.3d
100, (App. 1999).

3 State v. Rosengren, 199 Ariz. at 117, 14 P.3d at 309; See also, Kunzler v. Pima County Superior
Court, 154 Ariz. 568, 569, 744 P.2d 669, 670 (1987); State v. Holland, 147 Ariz. 453, 711 P.2d 602
(1985); State ex rel. Webb v. City Court, 25 Ariz. App. 214, 216, 542 P.2d 407, 408 (1975).

4 State v. Rosengren, 199 Ariz. at 117; 14 P.3d at 308, State v. Transon, 186 Ariz. 482, 485; 924 P.2d
486, 489 (App. 1996).

5 State v. Rosengren, 199 Ariz. at 117, 14 P.3d at 308. See also, State v. Sanders, 194 Ariz. 156,
157, 978 P.2d 133, 134 (1998); McNutt v. Superior Court, 133 Ariz. 7, 9, 648 P.2d 122, 124 (1982).
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Courts have held that the right of the accused to counse
has been violated where police prevented the accused from
contacting an attorney.® Simlarly, if the police refuse to
allow the accused to leave a call back nunber so that his
attorney may contact him during the investigation, the accused' s
right to counsel has been violated.’ On the other hand, the
accused has a right to speak privately with his attorney, but
only if this does not affect the investigation or the accuracy
of the second breath test.®

The trial judge in this case found no violation of
Appel lant’s due process right to counsel. The evidence
presented to the trial court reflects that the police officers
did not interfere with Appellant’s right to use his cell phone
to nmake nunerous calls after his initial detention by the
Phoeni x police officers.

It does not appear from the record that the trial court
erred in denying Appellant’s Mtion to Dismss/Mtion to
Suppr ess.

| T IS THEREFORE ORDERED affirm ng the judgnment of guilt and
sentence i nposed by the Phoenix Minicipal Court in this case.

IT I'S FURTHER ORDERED renmanding this matter back to the
Phoenix City Court for all further and future proceedi ngs.

6 1d., 133 Ariz at 9, 648 P.2d at 124; State v. Keyonnie, 181 Ariz. 485, 486, 892 P.2d 205, 206 (1995).
7 State v. Sanders, 194 Ariz. at 158, 978 P.2d at 135.

8 State v. Holland, 147 Ariz. at 456, 711 P.2d at 605.
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